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Recent trends indicate that the number of tech and e-commerce startups in Nigeria are
progressively on the geometric rise; there is little to no doubt that the growth in activity has
piqued the increased interest of local and international private investors as well as venture
capitalists who aim to get a strong foothold on new innovations and technological direction
in the burgeoning tech eco system in Nigeria while budding brilliant minds with innovative
concepts who are willing to collaborate and contribute their quota to the tech sphere.

Typically, in the tech space, startups are founded by two or more individuals, the rationale
behind this strategy is to divide responsibilities among founders into the technical
operations and the administrative activity. The technical partner is expected to develop and
improve product, while the administrative founder is tasked with marketing the product,
attracting interest, and sourcing for investment.

The major challenge for startups especially at infancy stage is attracting funds to develop
and sustain product. Startups have limited access to public offerings as they fall short of the
requirements set by the Securities and Exchange Commission and moreover traditional
financial institutions routinely shy away from the high-risk ventures that are synonymous
with tech startups, and in the instances where banks and financial institutions choose
provide funding, concerned startups are unable service the high lending interest rates
offered. This gives the opening for Venture capital firms and private investors to fill the void
neglected by banks and traditional financial institutions by offering financial aid in exchange
of acquiring equity and profit-sharing status in the startup.



To govern and protect the relationship between founders and subsequent potential private
and venture capitalist investors, it is imperative for Fintech founders to execute Founder’s
Agreement at pre incorporation of the Startup and subsequently a Shareholder Agreement
when investors indicate interest in purchasing ownership and equity. These agreements are
necessary to set out rights, responsibilities and obligations of all concerned parties.

FOUNDER’'S AGREEMENT

At the infancy of startups, founders bear the double responsibility of successfully building
the going concern and managing the relationships among themselves, the failure in
balancing and distinguishing their individual rights and obligations to the business outside
of personal relationships is why founders conflict is a major reason for a lot of startup
failure.

A founder's agreement serves as a background template and legal instrument of first
instance that dictates the future structure, contribution, operations, rights and
responsibilities of the co-founders of a business.

A typical Founder's Agreement must clarify each founder’s role in the startup, protect
minority owners, create a framework for dispute resolution and contain clauses that dictate
the outcome of pre incorporation assets when a founder signifies intent to exit the startup
prior to the launch of the startup or before receiving private equity or venture capital
funds.

KEY TERMS TO INCLUDE IN A FOUNDER’'S AGREEMENT

Ownership Clause: While each co-founder can claim ownership of a start-up, in order to
clear any ambiguity on the variance and the degree of ownership, this clause should detail;
equity ownership percentage, veto power and voting rights, profit sharing, roles and
responsibilities and division of profit

Finance and Remuneration: This clause should cover salaries paid to each co-founder, the
delegation of authority to sign financial instruments on behalf of the company and mode of
repaying company debt.

Removal and Exit of Founder: This is necessary to pre-empt the fate of the startup in the
event of exit of a founder.

Non-Compete and Confidentiality clause: This is to protect the startup in the event where
a founder decides to exit or leave, this clause will prohibit the individual from soliciting the
clients and employees of the startup to any other company or divulge sensitive and
confidential information received in their capacity as owner.

Intellectual Property: It is important to protect and ensure that the intellectual property (IP)
created for the Startup belongs to the startup exclusively and not the individual founders,
this will ensure that even when an individual exits the business, the IP remains with the
startup.

It is pertinent to note that all agreements (including founder’'s agreements) entered into at
pre incorporation stage must be ratified by the Company upon incorporation so as to be
bound by the agreements.



SHAREHOLDER'S AGREEMENT

A Shareholders Agreement is necessary at the early stages of a startup, at this phase the
agreement generally contain provisions and clauses that regulates the relationship
between founders and early investors.

As the startup grows with its solid business model and viable product beginning to attract
important cash injection to grow faster and reinforce its position, private investors and
Venture Capitalists will be incorporated into the company via a new shareholders’
agreement with the founders that will govern the relationship between all the concerned
parties.

Attracting investors and maintaining the relationship between the founder and the
investors is crucial to the success and sustainability of any startup and should always be
managed with tact and professional guidance. As startups progress, it advances through
the funding rounds; typically beginning with a seed round (seed capital from Angel
Investors) and then proceeding to A, B and then C funding rounds.

At each funding round, founders routinely find themselves positioned on the other side of
negotiations opposing their investors, it is useful for both the founders and the investors to
have professional guidance in understanding terms and practices to be included in their
shareholders’ agreement. A shareholders’ agreement will help parties define their mutual
expectations, minimize ambiguities and preserve founder-investor relationship.

MAIN CLAUSES IN A SHAREHOLDERS' AGREEMENT

Valuation: This is necessary in detailing the value of shares allotted in the startup, this
clause will determine what the buyout price is and if the buyout price will be fair market
value, net book value, or nominal value.

Decision-making: This clause states in detail the decision-making process at management
and at shareholder level.

Financial capital contributions: A shareholders’ agreement should include without
ambiguity the initial contributions to be made by the shareholders and the mode future
capital contributions or financing arrangements will be implemented.

Shareholders rights and obligations: This clause will detail the decision-making process
of shareholders, meeting procedure, voting rights, dividend policy of the startup (to
determine dividends on either growth targets or fixed percentages) and future rights of
shareholders based on Company projection.

Protection clauses: Clauses in this regard will define and enforce shareholders’
commitments, vesting conditions, non-compete clauses, intellectual property protection
measures, non-disclosure agreements, etc.

Conflict resolution: This clause will determine the mode of dispute settlement and choices
of jurisdiction.

Exit clauses: these clauses will regulate the terms of a future investment (buy-out,
acquisition) in the company and detail circumstances under which parties can end their
legal relationship and cease in the fulfillment of their obligations.



CONCLUSION

Founders’ and shareholders’ agreement differ from other formal documents like
Memorandum and Articles of Association which are non-flexible in nature and also require
complex procedures and potential public scrutiny in the event of amendment. The
conditions and terms included in Founders’ and Shareholders’ agreements are personal and
should be tailored to the needs of company and its owners (founders and shareholders).

In light of the foregoing, a founder and shareholders’ agreement should be tailor-made
with the aid of professional legal counsel and drafted to protect and ensure the
survivability of founder-founder and founder- investor relationships.
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