Nigeria’s Judiciary: Confronting the Crisis
of the Rule of Law

Being Lecture Delivered by Prof. Olanrewaju .A. Fagbohun, sAN

At the

Second Annual Lecture of Babcock University

By

Professor Olanrewaju .A. Fagbohun, Ph.D, SAN
Former Vice Chancellor, Lagos State University
National Productivity Order of Merit Award Winner

5t November, 2024

1 | Page



Nigeria’s Judiciary: Confronting the Crisis of the Rule of Law!

Introduction

It is a great honour and privilege to address this gathering. | would like to
extend my heartfelt gratitude to the Vice Chancellor of Babcock University,
the University management, the Dean of the Faculty of Law, the staff and
the students, particularly from the Faculty of Law, for giving me the
opportunity to address this distinguished audience. When my brother and
dear friend, Professor Deji Olanrewaju, President of the Chartered Institute
of Bankers, extended the invitation to deliver this lecture, | eagerly and
without hesitation accepted. Being a part of these historic discussions and
iImpactful conversations at Babcock University is a unique opportunity that
| am simply grateful for. In a relatively short time, Babcock University has
distinguished itself as an institution committed to equipping its students to
navigate and shape an ever-changing world. The institution is thriving both
nationally and internationally, and it has every reason to take pride in its
accomplishments while looking ahead to a bright and promising future.

| have been very deliberate and practical in my choice of topic. Our beloved
country, Nigeria, is currently grappling with a widespread moral
disengagement from the rule of law, making the pursuit of fairness, truth,
accountability and social justice a pressing and urgent issue for us all.
Public officials have become increasingly brazen in their misconduct,
leading to public governance landscape that remains a bitter harvest of
unmet expectations from our much-touted democratic governance model.2

On the part of the citizens and businesses, pervasive disorder, undesirable
behaviour, and habitual non-compliance with rules and regulations have
not only become the norm, they are deeply ingrained in the culture of our
society. Unless we wish to be hypocritical, we must acknowledge that all of
us - whether as perpetrators, victims, witnesses, or passive accomplices -

Professor Olanrewaju A. Fagbohun, Ph.D, SAN, currently lectures in the Faculty of Law of the Lagos State
University. He served as Vice Chancellor of the University between January 2016 and January 2021. He
was awarded the National Productivity Order of Merit in 2019 by the President of the Federal Republic of
Nigeria.

Folashade B. Okeshola, Aaron Igba ‘An Assessment of Dividends of Democracy in Buruku Local
Government Area of Benue State Nigeria (1999 — 2011)' (European Scientific Institute) 551-552. J A.
Olusegun and others ‘The Dividend of Democracy in A Developing Nation: The Nigeria Experience (2024)’
International Journal of Entrepreneurship, 28(1),1-10.
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have become increasingly tolerant of iniquity, desensitized to lawlessness,
misconduct and immoral behaviour. We are quick to denounce the actions
of public officials, yet fail to see the flaws within ourselves. We overlook our
own contributions to undermining public governance, and grossly
underestimate how frequently we reinforce the very misconduct that has
become the norm in our society.

After my tenure as Vice Chancellor, | reflected on my experiences, and from
that reflection, | crafted a quote, that has since been framed and displayed
in my office. It reads: “I have found out over time that people are
generally desirous of reforms but are not desirous of the pain that will
usher in the reforms. The truth is, reforms can never thrive side by
side with tolerance of iniquity”.

So, why did | choose to focus on the Judiciary and the crisis confronting the
Rule of Law for this discussion? It goes far beyond the fact that the judiciary
Is my forte and that the primary organizer of this event is the Faculty of Law
at Babcock University. Nigeria’s democracy is currently facing significant
challenges. ldeally, the judiciary should be the most trusted of the three
branches of government. Unfortunately, this is not the reality. The sobering
truth is that for quite some time, Nigeria’s judiciary has been under repeated
attack from various sectors. Both within and outside the country, many no
longer regard judicial decisions from our court system as impartial
deliberation based on the facts and the law, but rather as predetermined
rulings that favour specific interests or positions. The substantial erosion of
public confidence has not only weakened the legitimacy of the judiciary, but
has also rendered the rule of law, - the foundation of governance - more
vulnerable than ever.

Public officials, citizens and businesses no longer see the law as having
meaningful consequences. This is why it has become common to hear the
phrase “go to court,” with full confidence that no meaningful outcome will
follow. Sadly, this widespread acceptance of the absence of legal
repercussions, has far-reaching effects on society. Instead of seeking
justice through the courts, people increasingly resort to violence and other
forms of coercion to settle matters that should be resolved within the judicial
system. As noted by Eduardo J. Couture:
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The first impulse of a rudimentary soul is to do justice by
his own hand. Only at the cost of mighty historical efforts
has it been possible to supplant in the human soul the
idea of self-obtained justice by the idea of justice
enthroned to authorities.?

At this juncture, a few caveats are necessary. First, it is important to
acknowledge that the vast majority of judicial officers serve with integrity.
These individuals are not only honourable but also courageous and free
from corruption in the discharge of their duties. However, the problem
arises when a single bad apple tarnishes the reputation of the whole
judiciary. Second, the lack of requisite resources and facilities will grossly
place a limit on the system’s effectiveness. In this paper, my aim is to
evaluate the current state of Nigeria’s judiciary, explore how it contributes
to the fragility of our democracy, and offer some recommendations to help
reverse this trend.

Sequence Analysis of Nigeria’s Judiciary

Sequence analysis, in its literal sense, refers to the computational analysis
of DNA or RNA to gain insights into their properties, functions, structures
and evolution. In the context of this discussion, however, the term is used
metaphorically to analyze the Nigerian judiciary with a view to identify
factors contributing to its mutation and functional shifts. By ‘mutation’, | refer
to instances where a court interprets a law in a way that deviates totally
from established precedents, justifying its stance by presenting a distorted
variant of the original precedent. It also applies when a court, without due
consideration of the facts, delivers a judgement that fails to align with justice
in cases where clear precedents are lacking. In both scenarios, we are
faced with the question; what actions or inactions by the judiciary are
leading to a decline in public confidence in this crucial arm of government?

| begin by highlighting the fundamental role of the state, which is to uphold
law and order, thereby ensuring peace and social security within society.
This is achieved through the administration of justice, operating through the
dual mechanisms of “criminal justice” and “civil justice”. Section 6 of the
Constitution of the Federal Republic of Nigeria, 1999, vests the judicial

Eduardo J. Couture, ‘The Nature of the Judicial Process’, (1951) 25 Tulane Law Review, 1, 7.
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powers of the Federation in the court, while Section 4 clearly states that
neither the national assembly nor a State House of Assembly shall enact
any law that ousts or purports to oust the jurisdiction of a court or judicial
tribunal established by law. Consequently, the dual mechanisms of criminal
and civil justice serve to safeguard rights and prevent injustice by enforcing
laws and punishing offenders.

Following from the above, when evaluating the overall state of any political
organization, no indicator is considered more decisive than its
administration of justice, which is reflected in the rule of law and strict
adherence to legal principles. This underscores the pivotal role of the
judiciary. There are legitimate expectations from critical stakeholders
within the justice system regarding its ability to ensure fairness,
accountability and the consistent upholding of justice. We can broadly
cluster and classify the legitimate expectations as follows:

(i) the state desires a system that protects citizens’ rights against
infringement of the law by others, offers greater access to justice,
provides swift resolution of cases, and effectively addresses new
challenges;

(i)  poor and vulnerable members of the public seek a just, affordable,
accessible, non-discriminatory system that resolves cases promptly.
In particular, they desire protection against infringement of citizens’
right by powerful entities, including both private parties and the
government;

(i)  the business community seeks a trusted and experienced judiciary
operating within efficient courts, and capable of instilling confidence
in the economy, bolstering business competitiveness, and fostering
business growth;

(iv) Civil Society Organizations, Non-Governmental Organizations,
international development institutions, and other advocacy groups
call for a judiciary staffed by dedicated and competent judicial officers
and personnel, committed to excellence in the delivery of justice and
the preservation of the institution’s integrity, thereby ensuring stability
and order both nationally and internationally;
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11.

(v) legal practitioners seek a just and efficient system that enables them
to function effectively and earn a sustainable livelihood.

Within the framework of these legitimate expectations, when the judicial
system is both efficient (i.e. capable of delivering desired results without
wasting resources), and effective (i.e. producing a result that is wanted), it
will be authoritative in its adjudication and earn the respect and trust of
society. However, when the system fails in these aspects, the
consequences manifest in incidences of pervasive betrayals of rights and
heightened tensions within society.

Prior to recent attacks, the judiciary has been struggling with delays in the
determination of cases,* the challenge of funding and the quest for fiscal
autonomy,® allegation of corruption,® and a deeply flawed system for the
appointment of judicial officers.” In recent times, these allegations have
heightened, compounded by the growing concerns over the politicization of
the judiciary. The new trend of judicial officers issuing contradictory
decisions on the same matter has given rise to allegations that judicial
officers now wantonly flout and overturn established precedents for
different forms of political bribery;® and that routine rules of statutory
construction get subverted or ignored to achieve transparently political

Margeret Ezekiel Ogbonna (2022) ‘The Failures of the Judicial System in Nigeria” Bimak Associates
https://www.bimakassociates.com/the-failures-of-the-judicial-system-in-nigeria/  last assessed 25
September 2024; Monye, J., Obiagbaoso, P. & Obidegwu, R. ‘Where are we in Curbing Delays in
Administration of Justice in Nigeria?’(2020, October 13) Punuka Attorneys & Solicitors Where are we in
Curbing Delays in Administration of Justice in Nigeria? | Punuka Attorneys.

Okechukwu Oko ‘Seeking Justice In Transitional Societies: An Analysis Of The Problems And Failures Of
The Judiciary In Nigeria’ ibid, n6.

E.S Agbontean, A. N. Nnonyelu ‘Corruption In Nigeria Judicial System: Challenges And Consequences’
(2023) Nigerian Journal of Social Problems and Social Policy Review Vol 3 (2) 1-10.

D. Onozure, ‘Appointment of three judges of FCT deeply fraught, flawed —Group’(2024, July 11). Punch
Newspaper. Appointment of three judges of FCT deeply fraught, flawed —Group (punchng.com) Last
assessed 24 September 2024. U. Chioma, (2022, March 30). Appointment Of Judges: Time For Openness
And Youthfulness. The Nigeria Lawyer. Appointment Of Judges: Time For Openness And Youthfulness -
TheNigeriaLawyer Last assessed 24 September 2024. F. Olokor, Supreme Court justices’ appointment
process faulty — SANs. (2022, September 26). Punch Newspaper. Supreme Court justices' appointment
process faulty — SANs (punchng.com) Last assessed 24 September 2024. S. A. Joshua. ‘The Provisions
of 1999 Constitution of Nigeria on Appointment, Discipline and Removal of Judicial Officers and
Implications for an Effective and Independent Judiciary’ (2014). Journal of Law, Policy and Globalization,
[ISTE, Vol. 28, pg. 172. 15240 (iiste.org).

M. Onyibe, Between The Politicization Of Nigeria’s Judiciary And The Judicialization Of Nigerian Politics
(2023, November 21)(1) Independent Newspaper Between The Politicization Of Nigeria’s Judiciary And
The Judicialization Of Nigerian Politics (1) — Independent Newspaper Nigeria Last assessed 24 September
2024. F. O. Okpata, & G.A. Offiah, ‘Enhancing Democratic Consolidation in Nigeria: The Journey So Far
with The Judiciary In Relationship With The Executive Arm’ (2022) Journal of Public Administration and
Governance Research (JPAGR), 4(1), 120-135, pg. 131-132 https://jpagresearch.org.ng/
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goals;® while the right to freedom of speech and assembly, among other
rights are daily being transmogrified to allow officially sanctioned bigotry
and discrimination.®

One of the most eloquent statements about the current state of Nigeria’'s
judiciary was made by a retired Justice of the Supreme Court, Honourable
Justice Musa Dattijo Muhammed at his valedictory session.!! He lamented:

A couple of years ago, appointment to the bench was
strictly on merit. Sound knowledge of the law, integrity,
honour and hard work distinguish those who were
elevated. As much as possible, the most qualified men
and women were appointed. That can no longer be said
about appointment to the bench... it is asserted that the
process of appointment to judicial positions are
deliberately conducted to give undue advantage to the
children, spouse and mistress of serving and retired
judges and managers of judicial offices... It is obvious that
the judiciary | am exiting from is far from the one |
voluntarily joined and desired to serve and be identified
with. The institution has become something else.

It is important to make reference to a series of high-profile judicial scandals
that have further significantly undermined public confidence in the
judiciary’s integrity, pushing it to its lowest point. In 2011, a former president
of the Court of Appeal, Honourable Mr. Justice Isa Ayo Salami, was
suspended following his disclosure to the media of an attempt by the then
Chief Justice of Nigeria, Honourable Mr. Justice Aloysius Katsina-Alu, to
influence the decision of the Court of Appeal at the time. Based on the
recommendation of a panel led by Justice Ibrahim Auta, which investigated
the allegations, Justice Salami was found culpable and was subsequently
accused of perjury against the then CJN. The panel recommended that he

10

11

Ikechukwu Nnochiri, ‘Why | was removed ad CJN — Onoghen Opens Up’, Vanguard March 19, 2021.

Omoyele Sowore ‘Anger over detention of Nigerian journalist’ (2019)https://bbc.com/news/world-africa-
50361883 Last assessed 24 September 2024. Strong, K. The Rise and Suppression of #EndSARS Bazaar
(2020, October 27) What Is EndSARS? - Police Brutality Protests in Nigeria Explained
(harpersbazaar.com) Last assessed 24 September 2024

Speech delivered by Hon. Justice Musa Dattijo Muhammed, JSC, CFR, at the Valedictory Court Session
held his honour at the Supreme Court of Nigeria on 27 October, 2023.
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tender an apology within seven days. In response, Justice Salami
approached the Federal High Court to challenge the panel’s
recommendation. While the matter was pending in court, the National
Judicial Council (NJC) held an emergency meeting on August 18,
suspended Justice Salami, and replaced him with Justice Dalhatu Adamu
as Acting President of the Court of Appeal. This culminated in the final
removal of Justice Salami. Six years after his controversial suspension and
removal, the same Justice Salami was in 2017 appointed by the NJC as
Chairman of its Financial Cases Trial Monitoring Committee.

In 2016, the State Security Service (SSS) raided the homes of several
judges of the State and Federal High Courts, and two Justices of the
Supreme Court.'? According to reports,*® the affected judicial officers were
involved in questionable financial dealings. The SSS initially submitted part
of its findings to the NJC but was dissatisfied when the NJC only
recommended the retirement of two judicial officers, instead of pursuing
their prosecution. The NJC, according to the report, also did not fully
cooperate with the agency, leading to the SSS’s subsequent raid.

In 2019, the then Chief Justice of Nigeria, Honourable Mr. Justice Walter
Samuel Nkanu Onnoghen was removed from office by former President
Muhammadu Buhari following his conviction by the Code of Conduct
Tribunal on charges bordering on non-declaration and false declaration of
assets between 2005 and 2016 in contravention of Section 15 (1) and (2)
of the Code of Conduct Bureau and Tribunal Act.!* This occurred just
weeks before the 2019 Presidential elections, thus, prompting many to
question whether it was not a case of executive interference in the judiciary.
Fast forward to September 2024, the Court of Appeal panel hearing the
appeal was informed that the parties were seeking an amicable resolution.

In 2023, Honourable Mr. Justice Tanko Mohammed, the then Chief Justice
of Nigeria, resigned from his position on health grounds. This was barely
a week after 14 of his colleagues at the Supreme Court wrote to the
National Judicial Council accusing him of corruption and mismanagement
of resources.

12

13
14

Okakwu E, and Ogundipe S. ‘Nigeria’s Secret Police, SSS, raids judges residences in Abuija, five States’,
Premium Times, October 8, 2016.
Ibid.

Cap C 15 LFN 2004.
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The above incidents did a lot of damage to the reputation of judicial officers,
the entire judicial system, and Nigeria as a whole. At one point, it became
obvious that the judiciary felt threatened and perceived a superiority
complex from the executive. The executive became openly critical of the
judiciary while the judiciary quietly resented it. The dynamic inadvertently
drew the judiciary into an acrimonious conflict with the executive,
compelling it to assert its traditional role as a crucial check on the
dominance of the executive. There was a prevailing belief at one point that
the government was increasingly losing cases, particularly in the area of
anti-corruption. Consequently, the relationship between the judiciary and
the executive deteriorated, with both branches no longer working
collaboratively toward a common goal. Instead of the judiciary leveraging
its robust interpretive powers to address gaps and rectify deficiencies in
cases presented by agencies like the Economic and Financial Crimes
Commission (EFCC) it capitalized on their errors to dismissed their cases.
There was a rise in unpopular judicial decisions, to the detriment of the
overall system. While some will argue that this development was more a
product of compromise arising from corrupt activities, not many will also
deny that the judiciary at a point in time became intolerant of organs of the
executive.r®

Studies®® have confirmed that where scandalous behaviour among judges
is rare, the public will likely single out and hold accountable the judge
accused of judicial impropriety. Where scandalous behaviour is pervasive,
the public tends to diminish its reservoir of goodwill towards the courts and
holds the institution accountable for any unbecoming conduct that may
impair its ability to make impartial and principled rulings. In the words of
Justice Frankfurter:

The Court’s authority... possessed of neither the
purse nor the sword...ultimately rests on sustained
public confidence in its moral sanction. Such feeling

Bolaji Adebiyi, Executive vs. Judiciary: The Politics, the Dilemma, THISDAY <https:
www.thisdaylive.com/index.php/2016/10/26/executive-versus-judiciary-thepolitics-thedilemma/> assessed
25 September, 2024.

Boston J. Kassow BJ, Masood AS, Miller DR, Your Honor's Misdeed: The Consequences of Judicial

Scandal on Specific and Diffuse Support, Political Science and Politics, Cambridge University Press, 2023;
56 (2): 195 — 2004. <doi:10.1017/S104909652200138X> last assessed 25 September, 2024.
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must be nourished by the court’'s complete
detachment, in fact and in appearance, from political
entanglements and by abstention from injecting itself
into the clash of political forces in political
settlements.’

Recognizing the Standards Expected of the Judiciary

What standards are expected of the judiciary to meet the legitimate
expectations previously identified? A good starting point for establishing
global standards is the Bangalore Principles of Judicial Conduct. The
document which is quite comprehensive was put together by the Judicial
Group on strengthening Judicial Integrity (The Judicial Integrity Group) and
it identified a judiciary of undisputed integrity as the bedrock institution
essential for ensuring compliance with democracy and the rule of law. It is
important to understand the background and development trajectory of this
document. In April 2000, the United Nations Centre for International Crime
Prevention convened a preparatory meeting in Vienna with a group of Chief
Justices and Senior Justices to address a growing concern: in many
countries across all continents, evidence showed people were losing
confidence in their judicial systems due to perceptions of corruption or
partiality. Many solutions had been proposed, and various reform measures
had been attempted, yet the problem persisted. The Bangalore Principles
were therefore introduced as a fresh approach to address these
challenges.

The statement of Principles which are captured under six fundamental and
universal values,'8 together with the statements on the application of each
principle, aims to provide guidance to judges and a framework for
regulating judicial conduct, whether through a national code of conduct or
other mechanisms. They are also intended to assist members of the
executive, the legislature, lawyers, and the public in general, to better
understand and support the judiciary. These principles presuppose that
judges are accountable for their conduct to appropriate institutions
established to maintain judicial standard, which are themselves

17
18

Baker v. Carr, Supreme Court of the United States of America, (1962) 269 US. 186.

These fundamental values are: Independence, Impartiality, Integrity, Propriety, Equality, and Competence
and Diligence.
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independent and impartial, and are intended to supplement and not to
derogate from existing rules of law and conduct which bind the judge.

In Nigeria, the National Judicial Policy!® applies to all judicial officers and
judiciary employees, for the maintenance of a high standard of adjudication
and administration of justice. There is also the Revised Code of Conduct
for Judicial Officers of the Federal Republic of Nigeria 2016;%° the
constitutionally guaranteed doctrine of judicial independence as provided
in section 292 of the Constitution, the Judicial Discipline Regulations
2017,%! and the Revised NJC Guidelines and Procedural Rules for the
Appointment of Judicial Officers of Superior Courts of Record (2014). All
of the above are the documents that provide guidance to the NJC in
exercising disciplinary control over judicial officers.??

The judiciary’s legitimacy is founded on trust and confidence of the people,
which is why judicial officers must be held accountable to rigorous legal and
ethical standards. This must, however, be done without breaching the
independence of judicial decision-making. Instances of improper conduct
by a judicial officer may include failure to disclose conflict of interest;
engaging in improper communication regarding a case or engaging in ex
parte communication; delays in the timely execution of judicial duties;
engagement in partisan political activity or making inappropriately partisan
statements; abuse of authority by using their official position for personal
gain; or engaging in personal behaviour that undermines their judicial
integrity.

It must be noted, however, that the well-being of the judiciary relies not only
on judicial officers. Although legal practitioners and staff of the judiciary are
not considered judicial officers by virtue of section 318 of the Constitution,
they also contribute significantly in ensuring the smooth and effective

19

20
21

22

Federal Republic of Nigeria Official Gazette No. 75, Vol. 100, Government Notice No. 193, 2" October,
2013.
The Revised Code included Magistrates and other members of inferior courts as judicial officers.

This came into force on 29t day of June, 2017, and was made pursuant to the Disciplinary powers of the
NJC under the Third Schedule Part 1, Para 21 (b) (d) CFRN.

As held in Nganjwa v. Federal Republic of Nigeria (2018) 4 NWLR (Pt. 1609) 301, the cumulative reading
of the relevant provisions of Ss. 153 (1), 158 (1), paragraph 21 (b) of Part 1 of the Third Schedule of the
1999 Constitution is to the effect that the NJC is the sole body with authority to recommend removal of any
Judicial Officer at the federal level and also exercise disciplinary control over Judicial Officers in line with
Paragraph 21 (h) and (i) thereof. See also Elelu Habeeb & Anor v. The Attorney General of the Federation
(2012) 13 NWLR (Pt. 1318) 423.
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(ii)

functioning of the judiciary. Therefore, examining the contributions of these
other critical stakeholders is definitely appropriate.

The Lawyers Ethical Duties

Beyond promoting their client’'s interest, lawyers have a special
responsibility to uphold and promote justice within society. This admirable
role is the reason we often pride ourselves as ministers in the temple of
justice.?®> What this pre-supposes is that a lawyer will uphold the
fundamental principles of justice when it comes in conflict with victories in
the cases he handles, or the material gains he receives. This is the idea of
“Let Justice be done even if the heavens will fall”.?* The failure of many
practitioners to keep to the idea of achieving real justice in the society is
what leads to the chain reaction of undue delays, and ultimately general
lawlessness in the society.

So, what ethical duties responsibilities are expected of a lawyer??° A lawyer
is expected to carry out their duties with competence and diligence;?®
maintain clear communication with clients, and safeguard client
confidentiality. They must avoid conflicts of interest or appropriately
manage them when they arise; conform to legal requirements; and ensure
that legal procedures are used only for legitimate purposes. Additionally,
lawyers are expected to consistently demonstrate respect for the legal
system. In this respect, itis unethical for a lawyer to, under the cloak of fair
hearing, file frivolous cases or applications just because the client is willing
to pay. For example, lawyers routinely file applications for injunction in land
matters, which unnecessarily clogs the cause list, even when they are fully
aware of the doctrine of lis pendens — which holds that that nothing relating

23

24

25

26

The phrase, “Lawyers are ministers in the temple of justice” is attributed to Edmund Burke, an Irish
statesman, author and philosopher (1729 — 1797). He was a strong advocate for the rule of law. Se Edmund
Burke, ‘Reflections on the Revolution in France’ (1790).

The phrase “Let justice be done even if heaven fall” or “fiat justitia ruat caelum”, is a Latin phrase that has
its roots in ancient Roman Law and philosophy. Itis often attributed to Lucius Calpurnius Piso Caesoninus,
a Roman statesman and consul around 58 BC.

In Nigeria, the duties of lawyers are guided by the Rules of Professional Conduct (RPC) for Legal
Practitioners, 2023; There is also the Legal Practitioners Act 2004.

Lawyers who are involved in drafting laws or effecting amendment to laws without relevant consideration
of justice in the content of the law creates problems of legitimacy for such law, and invariably for the
efficiency and fairness of justice delivery. In 2020, the Legal Practitioners Privileges Committee (LPPC)
sanctioned a lawyer who had applied for elevation to the rank of SAN by altering Supreme Court judgments
to insert his name as counsel in cases which he had not acted. Rather than being sanctioned, he begged
his way through and was elevated to the rank in 2024.
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(iii)

(iv)

to the subject matter of a suit can be changed while the suit is pending. It
Is equally unethical for a lawyer to suppress evidence or make misleading
statements to the courts.

The real truth is that lawyers significantly contribute to several inefficiencies
that negatively impact the judiciary. Even when best practices from other
jurisdictions are adopted, we often lack the requisite individual and
collective character necessary for their implementation. Our ‘win at all
costs’ attitude leads to the use of practices and tactics that would incur
reproach and outright sanctions in effective justice systems. This situation
calls for serious soul-searching. As long as this persists, our judiciary will
struggle to deliver meaningful justice.

The Role of Administrative Staff

Within the judiciary, certain outcomes depend on the accountability of
administrative staff. Key administrative executives such as Registrars,
Bailiffs and Sheriffs of the court play fundamental roles that not only
promote the effective delivery of basic justice sector services but also
support the enforcement of regulatory frameworks. For example,
Registrars, on a daily basis, are faced with a large amount of judicial
work. They initiate administrative actions with an ongoing
responsibility for results, yet many lack full understanding of the
functioning of the justice sector and how crucial their role is. The
system’s success relies on their consistency, equal treatment in the
services they provide, and the adherence to the rules and principles
guiding their administrative department’s daily operations. When they
engage in misconduct or administrative lawlessness, the court system
Is brought into disrepute and exposed to ridicule.

We can highlight a few examples. Some registrars who receive court
processes but fail to file them, thereby frustrating scheduled court
proceedings; Registrars who fail to communicate changes in the court
schedule despite having the contact details of counsel; Others engage
in manipulation of litigants and other members of the public with a view
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(Vi)

(vii)

to extorting them; Registrars who fail to properly keep and arrange
court records, leading to unnecessary adjournment of scheduled
proceedings; court bailiffs and sheriffs who, in breach of their
mandatory duties, and despite being “mobilized,” fail to serve court
processes or neglect to submit the relevant proof of service to the
court, thereby, frustrating cases from proceeding as scheduled.

These administrative lapses, along with many similar situations, can have
profound consequences — ranging from making the difference between
winning or losing a case, life and death, or impacting successive
generations. Despite the seemingly minor nature of these infractions, they
significantly - hinder the attainment of justice, yet business continues as
usual. Complaints about these forms of maladministration are not robustly
addressed, allowing the persistent infraction of rules to become
engrained as part of the culture.

Other Functionaries in the Judicial Ecosystem

Beyond judicial officers, lawyers and administrative staff, there are other
functionaries - such as the police, correctional centers, legal aid providers,
and the office of the public defender whose roles are essential to the judicial
system’s integrity. Unfortunately, both the Police?” and Correctional
Centres?® often struggle with governance and funding challenges, which
sometimes results in conflicting objectives and reduced efficiency. The
truth is, for the judiciary to deliver the expected dividends that society hopes
for; holding all functionaries accountable for their actions and omission is
essential and non-negotiable.

The Crisis of the Rule of Law

27

28

For a discussion of corrupt practices in the Police, see Musa A. Aliyu, ‘Corruption on Administration of
Justice in Nigeria’, paper presented at the 15t Anti-Corruption Summit organized by Kano State Anti-
Corruption Institute, January 5, 2023; Deny Frank Tiwa, ‘Institutional distrust trap: an analysis of the effect
of public distrust in the Nigeria Police Force <https://dci.org/10.108010439463.2024.2341121> Last
accessed 11 October, 2024.

Correctional Centres according to report are over-crowded by 37% with about 7 out of 10 inmates awaiting
trial — Charles Mba <https://www.dataphuyte.com/latest-reports/security/nigerians-correctional-centres-
are-overcrowded-but-37-int-7-out-of-10-inmatesareawaitingtrial Last accessed 11 October, 2024.
Recently, it was revealed that some prison inmates have perfected arrangements whereby they serve their
prison term in their home or in hotel. See Taiwo Ojoye, ‘Nigerian prison cells where inmates live like kings,
use co-prisoners as servants, Punch Newspapers, 3 March, 2015.
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One of the fundamental principles introduced early in the studies of the
Legal System, Administrative Law and Constitutional Law for every
undergraduate is the Rule of Law, recognized as the indispensable
cornerstone of any legitimate political society. It is often said that the
maintenance of the rule of law is the bedrock on which democracy and
democratic practices needed for political stability and economic growth are
founded. To many commentators, the core imperative of the rule of law is
that all persons, institutions and entities, both public and private, including
the state, are accountable to laws that are publicly promulgated, equally
enforced, independently adjudicated, and consistent with international
human rights norms and standards. The rule of law serves as a mechanism
to combat official impunity, reduce Inequality, promote fairness, safeguard
citizens’ rights, and protect their resources from exploitation. It underscores
the need to decentralize power, balance individual rights with the safety of
others, and ensure that the law is applied fairly and equally to all.

The rule of law, when viewed as a formalist theory, emphasizes a
structured set of benchmarks to measure and guide conduct. As a
procedural theory, it highlights the role of institutions and their processes.
When considered as a substantive theory, its objective is to integrate both
formal and procedural features with substantive political ideals. Indeed, the
importance of the rule of law for sound governance is widely acknowledged,
making it a central concept in the discourse of every arm of the state —
executive, legislature and judiciary as well as among business leaders,
politicians, religious groups, ethnic groups, civil society organizations, and
the general public Yet, herein lies the issue: if indeed, the rule of law is truly
embedded in Nigeria’s constitution, and other laws, and is integral to it's
democracy, how do we explain the pervasive lack of accountability across
individuals, institutions and entities that has thrown Nigeria into a
dysfunctional system?

As | once had cause to note,? a society’s values are reflected through its
laws and legislatively enacted policies. The expectation is that, with
effective enforcement, these values will become ingrained in society’s
mores, social habits and positive morality. An examination of Nigeria’s laws
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Olanrewaju .A. Fagbohun, Public Governance, ‘Nigeria’s Collective Moral Disengagement and the Rule of
Law’, presentation made on 27 June 2024 at the Alao Aka-Bashorun Lecture as part of the Nigerian Bar
Association, lkeja Bar Branch, 2024 Law Week Themed Public Governance in Trouble Times:
Safeguarding the Rule of Law in Nigeria.
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reveals that, in theory, public governance is similarly value-based. The
rules guiding integrity, openness, inclusiveness, and accountability in
various forms are infused into these laws. Numerous public sector codes
serve as guidance for public servants, while organizational values are
prominently displayed in offices, reception areas, and daily events. Yet,
public governance continues to fall out of satisfactory performance. Outside
the public sector, widespread unethical behaviour has become a burden on
our society, acting as the ‘bug’ that ferociously undermines the functionality
of our institutions.

We must not entertain any illusion that the dysfunction in public service,
widespread moral disengagement, and collective unethical behaviour will
self-correct. This is precisely where the rule of law, woven into the fabric
of systems, becomes relevant. In this context, the Nigerian Constitution is
firmly anchored in the principles of the rule of law. In theory, it enshrines
the equality of all persons before the law, the supremacy of the Constitution
over all other laws, the separation of powers, and the protection of
fundamental rights. For decades, including the tumultuous years of military
administration, the judiciary demonstrated remarkable courage in
defending these principles and deterring affronts to the rule of law.
Reference can be made to cases such as Lakanmi & Anor v. A. G. West &
Ors;*° Shugaba v. Minister of Internal Affairs;3! and in the leading case of
Military Governor of Lagos State v. Ojukwu®2, where Oputa JSC noted:

| can safely say that here in Nigeria, even in the
Military Governments, the law is no respecter
of persons; principalities, government or power
and that the courts stand between the citizens
and the government and are alert to see that
the state or its agencies are bound by the law.
Under our law, it is the respondent, Chief
Ojukwu, a trespasser on the premises situate
at No. 29, Queens Drive, lkoyi, after due
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(1970) SC 58/609.
(1981) | NCLR, 25.
(1986) 1 NWLR (Pt. 18).
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hearing on the relevant evidence is adjudged
the aggrieved party.>

In a similar vein, Obaseki JSC stated:

The Nigerian Constitution is founded on the
rule of law, the primary meaning of which is that
everything must be done according to law. It
means that government should be conducted
within the framework of recognized rules and
principles which restricts discretionary powers
which Coke, CJ colourfully spoke of as the
golden and straight net wand of law as
opposed to the uncertain and crooked cord of
discretion... The judiciary cannot shirk this
sacred responsibility to the nation by
maintaining the rule of law, ft is in the interest
of the government and all persons’ in Nigeria
that the law should be even-handed between
the government and the citizens.3*

If, as asserted by Honourable Justice Kayode Eso,® the Nigerian
Constitution is founded on the rule of law, with courts acting as sentinels to
protect the fundamental rights of the people, and guard against any
infringement of it by the state, why then is the judiciary failing to guard
against systemic threats to the rule of law?

Evidence of the Rule of Law Crisis in Nigeria

The crisis in the rule of law is characterized by the collapse of social order,
governance failures and lack of social justice. It encompasses prevalence
of social inequities; economic hardship; persistent deprivation and the
denial of citizens’ rights. Additionally, there is a rollback of basic freedoms
and human rights, widespread insecurity, rampant corruption, crony
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Ibid, at page 621.
Ibid, at page 638.

See Hon. Justice Kayode Eso, paper entitled, ‘The Court as the Guardian of the Constitution’, presented
at the All Nigeria Judges Conference, Abuja, Nigeria, 1986.
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capitalism and religious and ethnic conflicts; Authoritarian tendencies
among elected leaders; and the politicization of the justice system further
exacerbates the situation

Despite the lofty foundations of the Nigerian judiciary, the current
challenges continue to present scenarios that baffles the mind. Over the
past year, the sheer number of daily incidents reflecting assault on the rule
of law is a clear testament to why Nigeria’s judiciary is now held in such
disdain and contempt. Permit me to broadly identify some of the persistent
aberrations:

0

(i)

(i)
(iv)

(vi)

(vii)

government functionaries exploiting legitimate processes to serve
illegitimate goals, such as governors appointing Caretaker
Committees to exercise the affairs of Local Government in direct
violation of extant laws;

the refusal by government officials and private individuals to comply
with legally binding court rulings;

the enactment of laws through undemocratic legislative processes;

meaningless plea bargains that serve as conduits to legitimize illegal
loot for high profile corrupt individuals;

conspiracy of correctional institutions in allowing convicted offenders
escape justice by either not serving their terms or serving their terms
outside correctional facilities;

harassment and detention of individuals for years in overcrowded
detention facilities without trial, and the treatment of the right to liberty
and to life with levity;

abuse of immunity from Suits e.g. Governors who ordinarily are chief

security officers of their state, hiding fugitives from law enforcement
agencies;
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(viii) destruction of significant public facilities by a State Governor in the
bid to checkmate opposing factions;®

(ix) the appointment of unqualified persons in ways that compromise the
integrity of institutions;

(x) significant investment in unsustainable projects and obsolete
infrastructure and technologies;

(xi) enforcement officers and agencies extorting money from citizens
without facing any consequences;

(xi)) indiscriminate filing of frivolous applications by lawyers as part of
dilatory tactics;

(xiii) lawyers engaging in forum shopping to find a court that will most
favourably treat a case that is subject to concurrent jurisdiction,;

(xiv) inordinate adjournments of cases and unpredictability of judicial
decisions.

When it comes to deviating from the regular norms, nothing appears off-
limit for many Nigerians. Both deviants and conformists claim that the rule
of law is on their side, making it difficult to argue that deviants do not enjoy
the protection of the rule of law. A number of public officials, leading
bankers involved in fraudulent financial transactions, and several others
who ordinarily should be in jail today, have exploited the rule of law and are
out there enjoying the gains of economic sabotage. A significant indicator
of the hijacking of the rule of law in Nigeria is the widening gap between the
laws and the society’s shared values and understanding. We proclaim
fidelity of our laws and tout our values, but act differently. Many people in
our society appear to adapt to flexible situational ethics more than they
realize or admit. As long as the outcome benefits them, violations of rules
- despite their detrimental impact on public welfare - are often overlooked.

36 Dirisu Yakubu, ‘Politics of Vendetta: How govs use property demolition against opponents’, Punch

Newspapers October 13, 2024.
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To understand the challenges facing the rule of law in Nigeria today, it is
essential to grasp its historical origins. The concept of the rule of law has
its roots in many ancient civilizations, including ancient Greece, Rome,
India, Mesopotamia and Africa. Its foundation lies in the belief that only the
law can serve as the most efficient and legitimate safeguard against the
discriminatory and arbitrary power of rulers.®” From the expositions of
scholars and jurists such as John Locke,*® James Madison,* Albert Venn
Dicey,*° Lon .L. Fuller,** Jeremy Waldron,*?, William Blackstone,** as well
as our own legal minds like Oputa, Kayode Eso, Obaseki, and Pats
Acholonu among others, the importance of the rule of law as an
indispensable pivot of any legitimate political society is undisputed.
However, despite decades of concerted global effort, the challenge
remains in defining the substance of the term and realizing its
practical effect.

In 1995, the International Commission of Jurists meeting in Athens,
attempted to throw light on the doctrine of the rule of law. The Commission
asserted that the law must bind both the state and the citizens equally. All
governments must respect individual rights and provide effective means of
enforcing them. Judges, in turn, must adhere to the rule of law and
adjudicate impartially, without fear or favour, resisting attempts from any
quarter to jeopardize their independence in the performance of their
functions and duties. Likewise, lawyers all over the world must guide the
independence of their profession and uphold the rule of law in the practice
of their profession.
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Edward .M. Harris, ‘Antigone the Lawyer, or the Ambiguities of Nomos’, in Edward Harris and Lene

Rubinstein (eds), The Law and Courts in Ancient Greece (2004), p. 19 quoted in Christopher May, ‘The
Rule of Law: Athenian Antecedents to Contemporary Debates’ (2012) 4 Hague Journal on the Rule of Law
235, at 240.

John Locke, John Locke on the idea that “wherever law ends, tyranny begins” (1689), online Library of

liberty (March 2022), https://oll.libertyfund.org/quote/john-locke-on-the-idea-that-wherever-law-ends-
tyranny-begins-1689>; See also John Locke, Second Treatise of Government (1690).

The Federalist No. 10 (James Madison), at 77 (Clinton Rossiter ed., 1961).
A. V. Dicey An Introduction to the Study of the Law of the Constitution (1945) 188.
Lon L. Fuller, The Morality of Law (rev. ed. 1963)

Jeremy Waldron, The Rule of Law, Stan Encyclopedia of Philosophy
<https://plato.stanford.edu/entries/rule-of-law/> Last accessed March 9, 2022.

Blackston William, “Of the Laws of England”, Commentaries on the Laws of England, Volume 1, 1753.
Reprint, Philadelphia: J. Lippincott Co. 1893.
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In 1959, the Commission held another conference in Delhi, India where
they revisited and re-examined the meaning and scope of the concept of
the rule of law as follows:

The rule of law is recognized as a dynamic
concept for the expansion and fulfillment of
which jurists are primarily responsible and
which should be employed not only to
safeguard and advance civil and political rights
of individuals in a free society, but also to
establish social, economic, cultural and
educational conditions under which the
legitimate aspiration and dignity may be
realized.

In 1961, the Commission convened once more in Lagos, Nigeria to re-
evaluate the Delhi declaration. Following this meeting, they issued ‘The
Law of Lagos’ which among other points, affirmed that the concept of the

rule of law:

More recently, the United Nations defined** the rule of law as:

. Is a dynamic concept which should be
employed to safeguard and advance the will of
the people and the political rights of the
individuals to establish social, economic,
educational and cultural conditions under
which the individual may achieve his dignity
and realise his legitimate aspirations.

. a principle of governance in which all
persons, institutions and entities, public and
private including the state itself, are
accountable to laws that are publicly
promulgated, equally enforced and
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See Report of the Secretary — General, “The Rule of Law and Transitional Justice in Conflict and Post —

Conflict  Societies”,

conflict-societies-report-secretary> Last accessed 03 October, 2024.

<https://www.unhcr.org/media/rule-law-and-transitional-justice-conflict-and-post-
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independently adjudicated, and which are
consistent with international human rights
norms and standards’. It also points out that as
a principle, the rule of law... requires, as well,
measures to ensure adherence to the
principles of supremacy of laws, equality
before the law accountability to the law,
fairness of the law, separation of powers,
participation  in  decision-making, legal
certainty, avoidance of arbitrariness and
procedural and legal transparency.

If we delve deeper into the complexities surrounding the term, it becomes
evident that the root of the crisis of the rule of law lies in the varied
interpretations offered by scholars, jurists, and institutions. The definitions
are not devoid of all the lofty aspirations that we all hold dear such as:
transparency, accountability, openness, non-discrimination, equalities,
certainty, fair and efficient, ethical, independent, stable and just, and many
others. They are ideals, goals, and positive values that we all strive for, but
whether or not they have been met will always remain relative. In a broad
sense, it can be contended that the drafters of Nigeria’s constitution
carefully used language to articulate these noble values; regrettably, the
daily actions and behaviors of leaders and citizens, as we collectively
undermine the system, are not in sync with our constitutional values and
invariably our rule of law aspirations.

Let me illustrate my point with two examples that demonstrate how the “rule
of law” can easily devolve into “rule by law” where the latter signifies nothing
more than the instrumental use of law as a tool of political power to merely
advance its goals without regard to universal principles of justice. My first
example relates to the modern world-economy and its capitalist system.
While this system is often praised for being grounded in the rule of law, it
continues to facilitate the dominance of developed economies and further
marginalizes developing ones, making them more dependent on aid from
the developed economies. My second example relates to the United
Nations as the foremost advocate of the rule of law. Its primary purpose is
the maintenance of international peace and security. History and
contemporary events have shown how the veto power of its permanent
members, which originally was intended to foster consensus and prevent
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unilateral action, have since become an instrument for the pursuit of their
own geopolitical interests at the expense of the international community
and gross violations of human rights.

The above examples illustrate that while the rule of law can bolster
constitutional democracy and enhance practical effectiveness in
governance, it also holds the potential to be employed in ways that
marginalize its role in society. In such cases, it can become a tool of
tyranny, serving as an instrument of repression and securing the privileges
of the elite. In the same way it can encourage public accountability and
sound government, it can also reinforce inequalities and cover up abuses
that would lead to profound dysfunctional effects through rigid application
of the law or non-purposive interpretation of statutes. This perhaps was
why the international Bar Association, at one time, had a tagline that states
‘Look after the rule of law and the rule of law will look after you'. In Nigeria,
the crisis of the rule of law explains why, despite ongoing efforts to reform
laws and policies to better achieve justice, various individuals and groups
continue to manipulate the law to serve both desirable and undesirable
purposes.

A landmark case which vividly demonstrates how rigid application or non-
purposive interpretation of the law can undermine the rule of law - echoing
the sentiment of ‘the law is an ass-an idiot’ as popularized in Charles
Dickens Oliver Twist - is the case of Udeogu v. FRN (involving Orji Uzor
Kalu, the former Governor of Abia State) and 2 others.*® In that case, the
accused persons were charged with alleged diversion of public funds (over
N7.65 billion) and money laundering while in office. After almost 12 years
of the case in court, the presiding judge, Justice Mohammed Idris was
elevated from the Federal High Court to the Court of Appeal. The first
defendant’s counsel wrote to the President of the Court of Appeal pursuant
to section 396 (9) of the Administration of Criminal Justice Act (ACJA) to
allow Justice Idris to conclude the hearing of the case which was already
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(2020) LPELR — 57034 (SC). This case is only one of the many similar cases in which the courts
interpretation of the ACJA resulted in significant negative implications for the implementation of the rule of
law. See also the case involving the former Managing Director of the defunct Intercontinental Bank Plc,
Dr. Erastus Akingbola, where the trial Judge was elevated after the case was adjourned for the adoption
of final addresses of Counsel. The case was reassigned to start afresh. Other cases include those involving
former Governor of Benue State, Gabriel Suswam, former Minister of the Federal Capital, Mr. Bala
Muhammed; former Head of Service of the Federation, Mr. Stephen Oronsaye; former Governor of Oyo
State, Mr. Rashidi Ladoja; former Chief of Army Staff, Mr. Adesola Amosu; former Special Assistant to
President Goodluck Jonathan on Domestic Affairs, Waripamo-Owei Dudufa among others.
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at an advanced stage. Both the prosecuting counsel and defense counsel
agreed that Justice Idris should conclude the case despite his elevation. In
response, the President of the Court of Appeal approved the request and
set a deadline for the proceedings to be finalized.

Section 396 (7) of the ACJA provides:

Notwithstanding the provision of any other
law to the contrary a judge of the high court,
who has been elevated to the Court of
Appeal, shall have dispensation to continue
to sit as a high court only for the purpose of
concluding any partly-heard criminal matter
pending before him at the time of his
elevation and shall conclude the same
within a reasonable time; provided that this
subsection shall not prevent him from
assuming duty as a Justice of the Court of
Appeal.*®

At the conclusion of trial, the Court sentenced the former Governor to 12
years imprisonment for stealing public funds. Mr. Ude Udeogu, the director
of finance and accounts at the Abia State Government House during the
Governor’s tenure, was sentenced to 10 years in prison. Additionally, the
court ordered the dissolution of Mr. Kalu’s company, Slok Nigeria Limited,
with its assets forfeited to the Nigerian government. Dissatisfied with the
judgment, both Mr. Kalu and Mr. Udeogu appealed their conviction. When
the appeal finally went before the Supreme Court, a seven-member panel
of the apex court unanimously overturned the conviction and sentence,
declaring them null and void. The decision was based on the fact that that
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For context, the ACJA which came into effect in 2015 was a cumulation of several reformative processes
in the criminal justice system in Nigeria. By Section 493, the Act repealed the Criminal Procedure Act, the
Criminal Repeal Procedure (Northan States) Act, and the Administration of Justice Commission Act. As
stated in S. 1 (1) the purpose of the Act is to ensure that the system of administration of criminal justice in
Nigeria promotes efficient management of criminal justice institutions, speedy dispensation of justice,
protection of society from crime, and protection of the rights and interests of the suspect. The Act introduced
a number of innovations with respect to speedy trials, plea bargaining, probation, community service,
protection of victims’ rights, improved bail procedures, enhanced roles of prosecutors, digital evidence,
reduced detention periods, improved witness protection, and the establishment of Criminal Justice
Monitoring Committee, among others.
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Justice Idris, who delivered the judgment, had already been elevated to the
Court of Appeal at the time. As a result, the court ordered a retrial.

At the commencement of the retrial, the first and third defendants, Orji Kalu
and Slok Nigeria Limited, sought to challenge their retrial. However, in his
ruling, Honourable Justice I. E. Ekwo of the Federal High Court, held that
the Supreme Court’s judgment did not mandate the retrial of either the first
or third defendant, and consequently barred the Federal Government from
re-arraigning the first and third defendants. The judge added that the
Supreme Court only ordered the retrial of the second defendant.

It is noteworthy that while the Constitution outlines the appointment of
powers and jurisdiction of judicial officers, it does not explicitly prohibit a
High Court judge from concluding cases in that capacity after being
elevated to the Court of Appeal. Yet, the Supreme Court interpreted the
provisions of the Constitution to this effect. The key question is whether
the Supreme Court in this case, as in similar cases, demonstrated an
understanding of the challenges within the criminal justice system that
ultimately led to the inclusion of provisions like section 396 (7) of the ACJA.

Permit me to make an important preliminary point. If we adopt a literal
interpretation, it may be difficult to critique the Supreme Court’s position.
The reasoning of His Lordship Ejembi Eko, JSC, was simply that the words
of the Constitution must be respected and any intention to view the
provision of section 396 (7) of the ACJA as capable of overriding the
Constitution is “audacious insubordination,” amounting to no more than
“absurd foolhardiness”. However, if we adopt a purposive interpretation and
view the provisions of section 396 (7) as a response to a perceived social
problem - namely the delays arising from starting cases de novo and the
endemic corruption that has severely undermined public governance, the
ACJA, in that circumstance, will not be considered as confronting the
Constitution. Rather, it is complimenting it. This divergent perspective
brings to the fore the issue of the role of the court vis-a-vis judicial creativity
on the one hand and judicial denial on the other hand.

The Reality of Adjudication
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What are the boundaries of judging and judicial adjudication? Basic
principles tell us that judicial officers must exercise great restraint in
venturing into the realm of “judicial law making” for six broad reasons:

(i)  Respect for the doctrine of separation of powers. Judicial officers are
to deal with cases that parties present before them, and are therefore
not expected to engage in legislative functions (the role of the
Legislature) or frame policies (the role of the Executive);

(i)  Abide by the doctrine of precedents (i.e. follow ratio decidendi
established in analogous cases) as set by a hierarchically superior
court, in order to maintain judicial discipline, adherence, and guard
against arbitrariness;

(i) Recognize that departing from an established principle in order to
achieve justice in a particular situation can result in unintended
conseguences and unanticipated complications;

(iv) The necessity for certainty in law: citizens must be able to know in
advance the legal consequences of their actions before deciding on
any course of action;

(v) The need to avoid developing the law in ways that conflict with the
expressed will of the Legislature, which holds the democratic
mandate to make laws; and

(vi) The need to exercise the judicial power of intervention in a way that
would not result in serious consequences for public expenditure.

Beyond the boundaries of judging and judicial adjudication, the judiciary in
Nigeria faces several significant distractions that undermine its
effectiveness. Despite the increasing complexity of our society, the gap
between the law in the books and the law as it is applied has continued to
widen. The inevitable result is that our courts are constantly faced with the
challenge of reaching their decisions in strict compliance with the law in the
books or filling the gap to purposely give societal relevance to the law as it
Is applied. In addition to this, there are ongoing challenges posed by the
human element in the adjudication process, inconsistent resource
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allocation to sustain the system, and the absence of systematic monitoring
and evaluation of interventions and the cocktail of progressive reforms.*’

Despite the constraints on the judiciary and its law-making powers, the
public expects the judiciary in contemporary society to adjudicate pressing
social issues and resolve difficult and complex social policy questions
presented to it. While the judiciary is tasked with addressing political
guestions, it must not be partisan. It should be sensitive to a wide range of
social concerns while maintaining objectivity, and continuously using the
law to make decisions that serve the broader interests of society. The
judiciary must ensure that the law aligns with current social conditions and
expectations in the face of perceived inability or slow pace of the legislature
in dealing with pressing social issues. As public awareness of the
individual’s rights grows, society has become more questioning and willing
to litigate in order to uphold the rule of law. In truth, when other institutions
fail, many people indeed see the judiciary as the last hope for the common
man.

So, how are judicial officers expected to fulfill their humongous task and
deliver on their constitutional mandate? | will now discuss three key things
that must primarily happen. Thereafter, | will share my views on how the
judiciary can bridge the gap between the law in the books and the law as it
IS applied.

(i)  Efficient Judicial Infrastructure and Remuneration

To whom much is given much must be expected. For as long as we
fail to provide efficient judicial infrastructure - residential
accommodation, court premises, and digital and human resources -
it will be difficult to expect judicial officers to deliver justice that is
prompt and efficient. We cannot continue to lament the poor state of
judicial infrastructure*® and expect judicial officers to operate at their
optimum capacity. Poor infrastructure serves as a disincentive to
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See Olanrewaju .A. Fagbohun, “Civil Justice Administration in Lagos State Enforcement of Laws for
Sustainable Growth, paper presented at the Lagos State Government Justice Reform Summit, 2024 on the
theme, Enhancing the Administration of Justice for Justice for Economic Growth, Investment Protection
and Security in Lagos State (28 May, 2024).

Henry Ojelu, ‘Slow Justice: How Infrastructure Decay Hampers Judicial Systems’, Vanguard Newspapers,

August 3, 2023; Onozure Daniel, “Mounting Suits, Infrastructural Challenges Worsen Delayed Cases,
Judges Suffer”, Punch Newspaper, December 30, 2022.
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(ii)

robust performance. The judiciary within itself must equally confront
the problems of lack of accountability in the context of underutilization
of funds, use of funds for non-judicial purposes, and the need for
improvement and maintenance of infrastructure.*® There is a direct
connection between efficient judicial infrastructure, the effective
performance of requisite responsibilities by judges and lawyers, and
the reduction of case pendency and backlog. Similarly, the system
must never underestimate the importance of ensuring the security of
tenure and appropriate remuneration for judicial officers.*°

Overhaul of the Process of Selection of Judicial Officers

Given the gravity of the role of judicial officers, it follows that only
individuals with competence and integrity should be appointed to
these positions. The application of law to facts is not a straightforward
exercise. Legal norms can be open-ended and open to diverse
interpretations, while statements of legal principles are no more than
working hypotheses. There will always be new and unforeseen
circumstances for which precedents are either outdated, rigid, or not
able to provide a clear answer. There is also the possibility of
competing legal principles. What all these mean is that. beyond
reliance on inductive and deductive reasoning, a judicial officer must
be able to engage in practical reasoning while keeping his decisions
consistent within existing legal rules. Clearly, the work of a judicial
officer is not routine. Therefore, the appointment process should not
be susceptible to mundane considerations such as politicization, or
personal connections. The process must be based on merit,
transparency and capable of instilling public confidence in the
judiciary.
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Bodies like Justice Sector Reform among others have suggested the need for specialized court managers
or administrators to take over the administrative tasks of running the court. They will be responsible for
planning, organizing, staffing, directing, coordinating, reporting, budgeting and controlling the functions of
the court, thereby driving efficiency while judicial officers are able to concentrate on their duties of
adjudicating disputes. Court managers/administrators are already playing this critical role in countries like
Canada, Australia, South Africa, India and the United States.

This is one major reason why the administration of President Bola Tinubu must be commended for

prioritizing the welfare of judicial officers with the signing into law of the Judicial Office Holders’ Salaries
and Allowances, etc., Bill, 2024, and for giving assent to the 1999 Constitution of Nigeria (Fifth Alteration
Act, No. 37) 2023, which raised the retirement age of lower court judges by five years.

28 | Page



(i)  Decisively Deal with Indiscipline

Indiscipline is a major albatross that is consistently undermining
public confidence in the justice system. We often engage in tokenism
when addressing discipline when judicial officers, judiciary personnel,
and lawyers commit misconduct, fail to adhere to ethical standards
and generally fail to perform their duties. Forum shopping and
conflicting judgments have become so prevalent that they are now
the norm, and we have lost count of the instances.>! Our efforts at
reform of laws and rules will yield little dividend unless they are
accompanied by robust accountability mechanisms that are also
subject to systematic monitoring and evaluation.>® The success of
reforms heavily relies on the cooperation and accountability of the
key stakeholders - judicial officers, lawyers and other judicial
personnel.®® As long as the system fails to enforce accountability
among these key stakeholders, it will struggle to meet the growing
demands placed on it.>*

Judicial officers need continuous upskilling and support to meet the
demands of their roles. The system must also shield them from the
burden of defending frivolous petitions at their own expense, thereby
empowering them to effectively manage their courtrooms. If a petition
against a judicial officer has merit, the judicial officer must face
sanction. Conversely, legal practitioners responsible for frivolous
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As observed by the Chief Justice of Nigeria, the Honourable Justice Kudirat Motonmori Olatokunbo Kekere-
Ekun in her speech to mark the commencement of the 2024/2025 legal year, the CJN noted, “over the
years, various factors have contributed to the negative image of the judiciary... The attitude of some of us
in the justice sector is sometimes less than salutary, and that has, to a large extent, contributed to the
current image deficit of the country’s legal system. Forum shopping by some of our legal practitioners is
rampant. It is such acts that often give rise to the emergence of conflicting orders by courts of coordinate
jurisdiction”.

Court monitoring mechanisms must be able to oversee aspects such as the regularity and promptness of
court sessions; efficient scheduling of cases to optimize time of the court, attorneys and litigants; respect
for participants’ rights, adherence to legal procedures, provision and upkeep of basic amenities like
restrooms, consistent power supply, arrangement for virtual hearings, and access to essential courtroom
technology. To preserve judicial independence, it is crucial that the executive refrains from direct
involvement in monitoring. In steady partnerships should be forged with entities such as the Nigerian Bar
Association among others.

Ibid, fn. 47.

Clean Foundation, Justice Sector Forum, ‘Enhancing the Accountability of Justice Sector Actor in the

Mitigation of Corruption in Nigeria <https://clean.org/enhancing-the-accountability-of-justice-sector-actors>
accessed 29 October, 2024.
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petitions should face disciplinary action by the Legal Practitioners
Disciplinary Committee (LPDC). Judicial officers who are found to
have discharged their duties diligently and appropriately must be
reimbursed for reasonable expenses incurred during the process.
Lawyers must be held to high professional and ethical standards,
while judicial personnel require regular training, role sensitization and
monitoring to enhance their accountability. It is essential to adopt a
zero-tolerance approach toward incompetence and dilatory tactics,
regardless of a counsel’s seniority. It is equally important that efforts
at assuring high standards of conduct and integrity of judicial officers,
judicial personnel and lawyers are done transparently.

This is why the recent statement by the Honourable Chief Justice of
Nigeria, the Honourable Justice Motonmori Kudirat Kekere-Ekun, at
the commencement of the 2024/2025 legal year resonated with so
many. She cautioned:

| would like to state henceforth, there will be
consequences for any act of indiscretion that could
bring the judiciary to disrepute. We have rules and
ethics guiding the practice of our noble profession,
and we must work assiduously to abide by them
and always do what is right in the eye of the law.
Under my leadership, the judiciary will adhere to the
principles of honesty, transparency and integrity.

A Purposive Approach to Interpretation

Distinguished ladies and gentlemen, it is inconsistent with the concept of
justice for rights are undermined and wrongdoings to prevail simply due to
strict adherence to procedural rules or the rigid application of obsolete
principles. This brings me to a concerning trend in our courts, where
technicalities often take precedence over substantive justice. On regular
basis, we hear the rhetoric that the courts should favour substantial justice
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over technical justice,* yet the ease with which undue technicalities are
allowed to prevail over justice is becoming alarming.®®

A case that espoused this so well is the decision in Stephen Ode v. John
Alaga.®” In a total departure from the substance of the appeal, the 15t and
2"d Respondents filed a preliminary objection seeking to strike out the
Notice of Appeal on the grounds that it was not served at their personal
addresses, as required by the Supreme Court Rules. However, it was not
denied that the Notice of Appeal was served at the addresses of Counsel
for both 15t and 2" Respondents, which have been the designated address
for service from the trial court through to the Court of Appeal, and all
through proceedings before the Supreme Court. Appellant (Stephen Odey)
also sought and obtained from the court an order for substituted service
following which Appellant again served the Respondent in the manner
ordered by the Supreme Court. By a majority of four to three, the Supreme
Court upheld the Preliminary Objection and struck-out the appeal.

The purpose of personal service is to ensure that a Respondent is duly
notified of a Suit through the originating documents. From the facts above,
it is clear that the Respondents were fully aware of the appeal through their
counsel and, in addition, by way of substituted service as ordered by the
Supreme Court. They have even gone ahead to file their briefs of
arguments. Thus, one may ask, what prejudice or disadvantage would they
suffer on the merit in the context of fair hearing? The answer is none. Upon
reviewing Odey’s case, it becomes apparent that the inquiry by the majority
decision was less about what substantive law and justice demand and more
about whether the rules of practice and procedure was adhered to strictly.
We can readily cite several other examples similar to Stephen Odey v. John
Alaga.
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See Akinnubi & Anor v. Akinnubi & Ors (1997) LPELR — 352 (SC); Nneji & Ors. V. Chukwu & Ors (1988)
LPELR — 2058 (SC); Highgrade Maritime Services Ltd v. First Bank (1991) LPELR — 1364; Egolum v.
Obasanjo & Ors (1999) LPELR — 1046 (SC).

Contra the cases of PDP & Ors v. Degi — Eremienyo & Ors (2020) LPELR — 49734 (SC); George v. FRN

(2013) LPELR — 21895 (SC); | APC v. Sherrif & Ors (2023) LPELR — 59953 (SC) where the Supreme Court
dismissed the appeal on ground that it was commenced by wrong procedure. This decision is contrary to
the earlier decision of the court in Dahiru & Ors (2020) LPELR — 57835 (SC) where the Supreme Court
dismissed an appeal on ground that the Writ of Summon was signed by a Law Firm and not a legal
practitioner duly known to law.

[2021) 13 NWLR (pt. 1792) 1 SC.
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The danger with decisions of this nature lies in the tendency to decide
cases by drawing analogies to previously decided cases, often without a
robust doctrine of precedent. Ultimately, dubious decisions that are central
to the appeals are shielded from being challenged on substantive grounds.
The act of judging, especially at the Supreme Court level, should not be
uncritical. The Supreme Court must never give the impression that rather
than meaningfully engage with the reasoning that informed a decision, it
found it easier to adopt or resort to technicalities as the pivotal point for
deciding cases. The issue goes beyond just the frustration and a sense of
injustice that the litigant victim feels. The law equally becomes empty and
Is automatically drained of its ability to fulfill both its primary and secondary
functions as a living process of allocating rights and duties, resolving
conflicts at the root, and entrenching social contract.

Permit me to revisit as my last point the issues of whether the law can
change through what | will call judicial development of the law, and without
the intervention of the legislature. As earlier noted, law is not a fixed set of
rules that is immutable to social change. While it is not within the purview
of the judiciary to outrightly legislate as does a legislative assembly, the
courts, particularly at the level of the Supreme Court, must, where
appropriate, readily employ a purposive approach to adopt, refine, rephrase
legal principles, establish new legal principles, or create exceptions in the
interest of substantive justice. The idea of purposive approach here is that
judges must move away from simply interpreting the legal meaning of
words itself, but must, within limits that is justified by the facts of the case
before them and established principles of law, consider values and social
needs.

Judicial development of the law is an imperative if a legal system is to
operate efficiently. In Atlantic Down Ltd & Ors v. G-net Communications,®
the Court of Appeal recognized the need for an exception to be created to
the general rule that substituted service of originated process is not
applicable to corporate entities. The Court noted that to fail to allow for
such an exception will give room for evasive parties to render the court
spineless. In Stephen Odey v. John Alaga,® the Supreme Court had two
contradictory precedents before it. There was, on the one hand, the case
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(2019) LPELR — 47772 (CA).
Ibid, fn 57.
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of Hon. Haruna Aliyu & Anor v. All Progressive Congress & Ors,?® where
the appeal was struck-out for being incompetent despite the fact that the
parties had filed their briefs of argument in the appeal, and on the other
hand, the case of Saleh v. Abah,®! where the Supreme Court emphatically
noted that where Counsel to the respondents was served and he did not
deny service, there is effective and competent service. The Supreme Court
had the opportunity to reflect on these two cases, yet it still favored a literal
approach to interpretation which gave room to a party that had fully
participated in a proceeding to still successfully contend that he had not
been personally served. Itis a curious state of affairs.

The argument here is not that judges should go into radical creation of laws
as would the legislature. However, if we recognize that law can affect
behaviour and transformationally promote social change, or may also hold
back social change by locking older patterns of conduct, it will readily
become clear why judicial officers particularly at the level of the Supreme
Court®? should be more purposive. There will always be indeterminacy in
legal language. So also, the meaning of language will always be inherently
contextual. All of these are deliberate on the part of the legislature, and it
IS in recognition of the fact that judicial officers are best positioned to fill in
the details. It is also the reason why appellate courts should not be too
quick to dismiss the efforts of lower courts to distinguish authorities which
otherwise might inhibit the freedom of lower court to do what is just and fair,
but consistent within the administration of law.

Let me end with a recent development in India. The Supreme Court of India
has unveiled a redesigned version of the ‘Lady Justice’ Statute that we all
have over the years become accustomed to as always blindfolded and with
a sword in hand. The new statute now features ‘Lady Justice’ with open
eyes and the Constitution of India in her hand in place of the sword. This
Is more than a visual change. It symbolizes a shift in how the judiciary in
India wants to perceive of justice going forward. Itis a bold statement that
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Appeal No. SC.738/2019.
(2017) 12 NWLR (pt. 1578) 100.

The Supreme Court must not shy away from the fact that it has a role to play in policy making. This is what

it does when making a choice among possible actions, methods, or principles for determining and guiding
present and future actions or decisions. See Howard E. Dean, Judicial Policymaking in Encyclopedia of
the American Constitution, 1043, (Levy, Karst, and Mahoney eds., MacMillan Publishing Company, 1986).
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the law is not blind. It is equally an affirmation that the justice system must
be aware and vigilant.

57. | thank you all for your kind attention.
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